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(05/08/2006)  For Department Use Only 
            File #                  
Cooperator(s)        
                                     County                           
NORTH DAKOTA GAME AND FISH DEPARTMENT

CRP ACCESS AGREEMENT


THIS AGREEMENT is between the North Dakota Game and Fish Department (“Department”), a state agency, and the undersigned owner, whether one or more (“Cooperator”).  The Cooperator agrees to allow public access for walk-in hunting on the Property from September 1 to April 1 for the stipulated contract period.  The Cooperator further agrees to comply with the terms and conditions contained in this agreement including the attached Appendix to CRP Access Agreement ("Appendix").  By signing below, the Cooperator acknowledges having received valid consideration in exchange for allowing public access and having received and read a copy of the Appendix to this CRP Access Agreement.

Contract Period

This Agreement shall be effective from      
  until       of which the later date shall coincide with the expiration date of the Cooperator’s CRP contract on CRP Lease and Cost-share Acres.

Legal Description of Access Property (If applicable, include on plat map of Exhibit A)
     
	Identification of practices.  (attach additional sheets if necessary)
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Date


2nd Cooperator Name

Date

     






     






Agreement prepared by:      




                                                         
      
Cooperator’s Mailing Address:
      
STATE OF NORTH DAKOTA

) ss 

County of ____________________
)


On this _____ day of ________________, 200__, before me personally appeared _____________________________________________, known to me to be the person(s) who is/are described in and who executed this Agreement, and acknowledged to me that said person(s) did execute the same.








__________________________________








Notary Public, _______________County








State of North Dakota








My Commission Expires:____________

N.D. Game & Fish Department








Notary Seal

By:



Title:

STATE OF NORTH DAKOTA

) ss 

County of  ____________________
)


On this _____ day of ________________, 200__, before me personally appeared ___________________, known to me to be the ________________________________ and acknowledged to me that said person did execute the foregoing Agreement for and on behalf of the State of North Dakota, Game and Fish Department.








_____________________________








Notary Public, _______________County








State of North Dakota








My Commission Expires:____________









Notary Seal

APPENDIX TO CRP ACCESS AGREEMENT

BACKGROUND

WHEREAS, the Department has established a program, pursuant to N.D.C.C.  Ch.  20.1-02, for landowner assistance that encourages public access to private lands for walk-in hunting purposes, and; 

WHEREAS, Cooperator owns land suitable for hunting, and wishes to participate in the Department’s program, and has land enrolled in the Federal Conservation Reserve Program (CRP);

WHEREAS, the Department desires to offer CRP Lease/cost-sharing for practices on CRP land including grass seeding and tree and shrub planting, and further desires to offer annual establishment payments for wildlife food plots on CRP land;

NOW, THEREFORE, in consideration of the mutual agreements contained herein, this CRP Access Agreement is entered into by and between Department and Cooperator.  

1. DEFINITIONS.   The following definitions are applicable to this agreement:

a. Access property means all lands described in the agreement, including cost-share acres, which the Cooperator agrees to allow public access for walk-in hunting purposes.

b. Annual establishment payment means the annual payment specified in the CRP Access Agreement which, subject to available funds, is made to a Cooperator to compensate the Cooperator for planting specified cereal grains or sunflowers subsequently left unharvested for a wildlife food source.

c. Cost-share acres means those acres described in the agreement and eligible for cost-share payment

d. Cost-share payment means the payment made by the Department, subject to available funds, to assist the Cooperator is establishing the practices required in this agreement.

e. CRP contract means the contract entered into between the Commodity Credit Corporation ("CCC") and Cooperator and that provides eligibility for Cooperator to enter into this agreement.

f. Permanent vegetative cover means perennial stands of approved combination of certain grasses, legumes, forbs, and shrubs with a life span of 10 or more years, or trees.

g. Permanent wildlife habitat means a permanent vegetative cover with the specific purpose of providing habitat, food, or cover for wildlife and protecting other environmental concerns.

h. Specified cereal grains means wheat, barley, oats, millet, and corn.

i. Wildlife food plot means specified cereal grains or sunflowers planted and managed according to sound farming practices, and subsequently left unharvested for a wildlife food source.

j. Managed Haying and Grazing means the permitted use of CRP which allows for managed harvesting of biomass.

k. Emergency Haying means the permitted use of CRP which allows for harvesting of biomass during a federally declared Agricultural disaster.

l. CRP Lease payment means the payment made by the Department, subject to available funds, to the Cooperator to Lease his/her CRP for the purpose of public access for walk-in hunting.
2.
Cooperator’s Obligations.   Cooperator agrees:

a) To allow, without any restriction, public access for walk-in hunting on the Access Property, including CRP Lease/Cost-share Acres within the Access Property, from September 1 to April 1.  Be advised that you are granting permission to allow public hunting or pursuit of game in your, or your tenant's, unharvested cereal grains or sunflowers under North Dakota Century Code section 20.1-01-22 unless otherwise negotiated. If negotiated, NO access will be allowed on standing crops until harvested. The Department will designate these areas with “No Hunting in Unharvested Crops” signs. Access must be allowed to standing crops if Cost share acres are isolated within the standing crops.  Access must also be allowed to Wildlife Food Plots, if the Department has provided establishment payments.
 FORMCHECKBOX 
 (Check here if NO Access will be allowed on Standing Crops until harvested.
b) To provide proof of grass seed, tree and shrub, and wildlife food plot cost, and proof of completion of such planting as per FSA Form AD 245 or similar form approved by the CCC (“Schedule”), or by Affidavit of Proof ("Affidavit"), which, upon completion, will be labeled Exhibit B, attached to and made a part of this Agreement.

c) To manage CRP Lease/Cost-share Acres in accordance with the laws, rules, and regulations governing and controlling the Federal Conservation Reserve Program;

d) To remove and not permit erection or placement of any signs on the Access Property from September 1 to April 1, the effect of which is to limit, impede, restrict, or prohibit hunting on the Access Property;

e)       Cooperator Initial if choosing “Limited Haying and Grazing” Option #1

Limited Haying and Grazing will be allowed on the CRP Lease/Cost Share acres if the Cooperator requests approval from their County USDA-FSA office and is authorized to obtain a modified CRP conservation plan to include "Managed Haying and Grazing" or "Emergency Haying and Grazing" as part of their CRP contract. If approved, the modified CRP conservation plan allows the Cooperator to hay or graze up to 100% of the eligible acreage every three years under "Managed Haying and Grazing" and to hay 50% or graze 75% of the eligible acreage if a drought emergency is declared. Under the terms of this CRP Lease/Cost Share Access agreement with North Dakota Game and Fish Department, the Cooperator will be limited to hay or graze up to one half (50%) of the eligible CRP Lease/Cost Share acres by utilizing either "Managed Haying and Grazing" or "Emergency Haying or Grazing", in any given year; the Cooperator may not hay or graze 100% of the CRP Lease/Cost Share acres in any year as long as this agreement is in effect. “Managed Haying or Grazing” or “Emergency Haying or Grazing” must be completed by September 1st of each year.  The Department will provide an upfront compensation payment of _     _ per CRP Lease acre under contract per year to the Cooperator to allow unrestricted walk-in hunting access of the Access Property for the public as long as this agreement is in effect.


      Cooperator Initial if choosing “No Haying or Grazing” Option # 2

“Managed Haying and Grazing” and “Emergency Haying and Grazing” will not be allowed under any circumstances. The Cooperator will be allowed to perform management activities (e.g. clipping for noxious weeds and midterm management) as required by the present or future terms of Cooperator’s CRP contract conservation plan. Cooperator agrees that drought or any other weather or farming emergency or circumstance does not entitle Cooperator to hay or graze the Cost-share Acres.  Even if the Federal government should grant exceptions to the CRP contract governing the CRP Lease/Cost-share Acres, or waive terms of the contract allowing haying or grazing of the CRP Lease/Cost-share Acres, Cooperator may not take advantage of any such action. The Department will provide an upfront compensation payment of __     _ per CRP Lease acre under contract per year to the Cooperator to not hay or graze and to allow unrestricted walk-in hunting access of the Access Property for the public as long as this agreement is in effect.
f) To permit the Department, or its agent, to post notice upon the Access Property that it     is open to public use for hunting and to publish the same;
g) To not charge or accept any fee, payment, or any form of remuneration from the public for hunting access or privileges to the Access Property.

h) To allow the Department access, during reasonable hours, to the Access Property for purposes of inspection to verify agreement compliance.

3.
Department’s OBLIGATIONS.   Department agrees:

a) Grass Seed Cost-Sharing.   

(1) To make a one-time payment for up to 50% of the total actual cost of the seed used in establishing the CRP herbaceous cover on Cost-share Acres only.  Payment will be made after Department receives proof of grass seed cost and completion of grass planting on the Schedule or the Affidavit (Exhibit B).  Any part of the Access Property not included in the CRP Lease or Cost-share Acres shall not be eligible for any form of payment.

b) Tree and Shrub Cost-Sharing.  

(1) To make a one-time payment of up to 50% of the total actual cost of the trees and shrubs planted to establish permanent wildlife habitat on no more than 5% of the Cost-share Acres. The Department’s payment will not exceed $300 per acre.  Payment will be made after Department receives proof of trees and shrub cost and completion of planting on the Schedule or the Affidavit (Exhibit B).  Payment for tree and shrub planting is not included in the per acre payment limitation for grass seed cost-sharing.  Any part of the Access Property not included in the CRP Lease or Cost-share Acres will not be eligible for any form of payment.

c) Wildlife Food Plot Cost-sharing.  
(1) To make annual establishment payments for annual planting of specified cereal grains or sunflowers.  Wildlife food plots must be left unharvested for a wildlife food source.  Establishment payments are $30 per acre, per year for cereal grains, and $50 per acre, per year on corn and sunflowers.  Payment will be made after the Department receives proof of planting on the Schedule or the Affidavit (Exhibit B).  Any part of the Access Property not included in the CRP Lease or Cost-share Acres shall not be eligible for any form of payment.  Wildlife food plot payment is limited to a maximum of 5 acres per year on Cost-share acres;
d) To provide signs and sign posts indicating that the Access Property is open to walk-in public hunting from September 1 to April 1.  

e) CRP Access Lease Payment. 
(1)To make an up front CRP Access Lease payment for the contracted CRP acres to the Cooperator to allow public access to the contracted CRP acres for walk-in hunting purposes. The Department shall determine these rates.  Any part of the Access Property not included in the CRP Lease or Cost-share Acres shall not be eligible for any form of payment.  
4.
Term of Access Agreement.

Except as otherwise provided herein, this agreement remains in effect and may not be canceled as long as the Cooperator’s CRP contract is in effect. After the CRP contract expires, the Department has no further claim to, or commitment of, the Access Property.


A change in ownership of the Access Property will not terminate this agreement. This agreement runs with the land and is binding upon the successors, administrators, heirs, and assigns of Cooperator.


If implementation of this agreement is delayed beyond the current state biennium, the Department may terminate this agreement effective upon delivery of written notice to the Cooperator if funding from state and/or federal sources is not obtained and continued at levels sufficient to allow payment to Cooperator.  This agreement may be modified by agreement of the parties in writing to accommodate a reduction in funds.

5.
BREACH OF CONTRACT- SPECIFIC PERFORMANCE -LIQUIDATED DAMAGES
This contract benefits the public, and specific performance is required unless the Director, in his sole discretion, finds that emergency circumstances or the public interest necessitate cancellation of the contract. The Department may seek to enforce the contractor’s obligations under this agreement by legal action in any court of competent jurisdiction in the State of North Dakota. If the Director determines in his sole discretion that specific performance is not required, the parties shall apply the following liquidated damages clause: because of the difficulties that would arise in determining the Department’s damages upon Cooperator’s breach, the parties, after careful consideration, agree that Cooperator will repay, as damages, interest at the prime rate, plus all cost share funds, bonus payments, incentive payments, and administrative expenses paid or incurred by the Department under this agreement. It is expressly agreed that in the event of suit or other proceedings to enforce any part of this agreement, Cooperator agrees to pay all of the Department’s attorneys fees and expenses.

6.
SEVERABILITY

The parties agree that if any term or provision of this agreement is declared by a court of competent jurisdiction to be invalid, the validity of the remaining terms and provisions are not affected, and the rights and obligations of the parties will be construed and enforced as if the agreement did not contain the particular term or provision held to be invalid.

7.
APPLICABLE LAW
North Dakota law governs this agreement.

8.
INDEMNITY -- SPOLIATION – NOTICE OF POTENTIAL CLAIMS

Cooperator agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from and against claims based on the vicarious liability of the State or its agents, but not against claims based on the State’s contributory negligence, comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct.  This obligation to defend, indemnify, and hold harmless does not extend to professional liability claims arising from professional errors and omissions.  The legal defense provided by Cooperator to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary.  Cooperator also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an action against Cooperator in establishing and litigating the indemnification coverage provided herein.  This obligation shall continue after the termination of this agreement.
Cooperator will promptly notify Department of all potential claims, which arise from, or result from this contract.  Cooperator shall also take all reasonable steps to preserve all physical evidence and information that may be relevant to the circumstances surrounding a potential claim, while maintaining public safety, and grants to the Department the opportunity to review and inspect the evidence, including the scene of an accident.
9.
LIMITED LIABILITY OF COOPERATOR


Consistent with N.D.C.C. ch. 53-08, Limited Liability for Owner of Recreation Lands, the Cooperator owes no duty of care to keep recreational property safe for entry or use by others for recreational purposes, or to give any warning of a dangerous condition, use, structure, or activity of such premises to persons entering for such purposes.  Notwithstanding however, nothing in N.D.C.C.  Ch. 53-08 limits in any way any liability of the Cooperator which otherwise exists for willful and malicious failure to guard or warn against a dangerous condition, use, structure, or activity; or injury suffered in any case where the property owner charges the person or persons who enter or go on the property other than the amount, if any, paid to the owner of the property by the State.

10.
OWNER OF PROPERTY/ HUNTING RIGHTS/ LESSEE
Cooperator certifies that Cooperator owns the Access Property, including all hunting and fishing rights to it, and that the Cooperator has not given an easement, license, lease, or other interest granting, transferring, or divesting the Cooperator of these hunting and fishing rights.

11.
MERGER AND MODIFICATION

This contract constitutes the entire agreement between the parties.  There are no understandings, oral or written, not specified within this contract.  This contract may not be modified in any manner, except by written agreement signed by both parties.







